
Understanding  Indian  Law  on
Extramarital  Affairs  with
Mutual Consent
Category: Legal
written by News Mall | September 8, 2024

Introduction  to  Extramarital
Affairs in Indian Law
Extramarital affairs, also known as adultery, traditionally
refer to a consensual sexual relationship between a married
individual and someone who is not their spouse. Under Indian
law, adultery had always been viewed through a stringent and
moralistic lens, deeply rooted in the socio-cultural norms of
marriage and fidelity. Adultery was historically a criminal
offense, punishable by law under Section 497 of the Indian
Penal Code (IPC). The law was stringent and primarily targeted
men, criminalizing the act exclusively when committed by a man
with a married woman.
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Historically, Indian society has placed immense value on the
sanctity  of  marriage,  emphasizing  loyalty  and  fidelity  as
fundamental pillars. Deviation from these principles was not
only socially condemned but also legally culpable. Marriage in
India  is  often  seen  as  a  sacred  bond,  intertwined  with
religious, cultural, and familial expectations. Consequently,
extramarital affairs were viewed as a severe breach of trust,
affecting familial honor and societal stability.

However, significant legal reforms and landmark judgments have
reshaped the perception and legal stance on adultery in India.
The  Supreme  Court  of  India’s  monumental  decision  in  2018
proved to be a watershed moment. By decriminalizing adultery
and rendering Section 497 of the IPC unconstitutional, the
court  underscored  the  importance  of  personal  liberty,
autonomy,  and  the  dignity  of  individuals.  The  judgement
delineated that while adultery could be grounds for a civil
action like divorce, it was not a criminal offense.

This  legal  shift  reflects  a  broader  change  in  societal
attitudes  towards  personal  relationships  and  individual
rights. It acknowledges the evolving nature of marriage and
fidelity in contemporary Indian society. By decriminalizing
extramarital affairs, the judiciary has taken a progressive
step  towards  ensuring  that  personal  choices,  even  those
involving  marital  relationships,  are  respected  within  the
ambit of constitutional rights.

Legal  Reforms  and  the
Decriminalization of Adultery
In a landmark judgment in September 2018, the Supreme Court of
India decriminalized adultery by declaring Section 497 of the
Indian Penal Code (IPC) unconstitutional. Section 497 defined
adultery as a criminal offense, punishable by imprisonment for
up to five years, a fine, or both. The law, however, was
gender-biased,  only  penalizing  men  for  engaging  in



extramarital affairs while exempting women from prosecution.

The case that led to this monumental change was Joseph Shine
v. Union of India. The petitioner, Joseph Shine, argued that
Section 497 infringed upon fundamental rights enshrined in the
Indian  Constitution,  specifically  Articles  14  (Right  to
Equality), 15 (Prohibition of Discrimination Based on Gender),
and 21 (Right to Life and Personal Liberty). The Supreme Court
concurred, holding that the law was archaic, paternalistic,
and incompatible with the principles of gender equality and
sexual autonomy.

The  rationale  behind  the  judgment  shed  light  on  several
critical legal arguments. On one hand, petitioners stressed
that  the  existing  law  treated  women  as  property  of  their
husbands, thus infringing upon their individual autonomy and
dignity. They emphasized that the concept of adultery as a
criminal act was outmoded and did not align with contemporary
societal  values  surrounding  personal  relationships  and
consent. On the other hand, the respondents contended that
decriminalizing  adultery  would  undermine  the  sanctity  of
marriage and result in moral decay. However, the Court held
that  the  criminalization  of  consensual  extramarital
relationships was an unjust intrusion into the private lives
of individuals.

The verdict dismantling Section 497 has profound implications;
not only does it remove the criminal sanction on adultery, but
it  also  advances  the  legal  standing  of  mutual  consent  in
extramarital affairs. By doing so, it acknowledges personal
liberty  as  central  to  intimate  relationships  within  adult
lives. While adultery remains a valid ground for divorce under
civil law, it is no longer a criminal offense, drawing a clear
distinction between personal morality and state enforcement.
This  transformation  in  the  legal  landscape  fortifies  the
constitutional tenet that adults possess the liberty to make
choices about their intimate lives without fear of criminal
reprisal.



Impact  on  Marital  Relations  and
Civil Remedies
The  decriminalization  of  extramarital  affairs  with  mutual
consent  in  India  has  notably  influenced  the  dynamics  of
marital  relationships  and  the  legal  avenues  available  for
resolving conflicts arising from such situations. While the
sanctity of marriage remains a cornerstone under Indian law,
the  focus  has  shifted  towards  addressing  the  rights  and
remedies available to spouses impacted by infidelity.

Extramarital  affairs,  even  with  mutual  consent,  can
significantly  strain  marital  relations.  In  terms  of  legal
recourse,  Indian  law  recognizes  such  situations  as  valid
grounds for divorce or legal separation. The Hindu Marriage
Act, 1955, for instance, stipulates cruelty and infidelity as
grounds upon which an aggrieved spouse can file for divorce.
Under  this  statute,  cruelty  encompasses  both  physical  and
mental anguish, which can certainly result from a partner’s
extramarital engagement. Mutual consent does not annul the
emotional  distress  that  may  be  experienced  by  one  party,
thereby  upholding  their  right  to  seek  dissolution  of  the
marriage.

Apart from divorce, several civil remedies are available to
aggrieved spouses. For instance, a spouse may claim alimony or
maintenance, which are essential measures ensured under the
Hindu Marriage Act. The court evaluates various factors such
as the earning capacity of both partners and their living
standards  to  decide  on  the  quantum  of  alimony.  In  cases
involving children, issues of child custody and support also
arise. The prevailing standard is the best interest of the
child,  with  courts  meticulously  considering  emotional  and
psychological well-being when making custody determinations.

The  evolving  Indian  legal  stance  does  not  negate  the
significance of fidelity within marriage, but rather offers a



nuanced  approach  balancing  personal  freedoms  with  marital
obligations.  These  civil  remedies  thus  aim  to  provide
equitable  solutions  to  spouses  grappling  with  the
repercussions of mutual consent extramarital affairs, ensuring
that the affected parties have access to justice and support
during such tumultuous times.

Conclusion and Future Implications
The  decriminalization  of  adultery  in  India  marked  a
significant  transformation  in  the  nation’s  approach  to
individual  autonomy  and  marital  rights.  By  invalidating
Section  497  of  the  Indian  Penal  Code,  the  Supreme  Court
underscored  the  importance  of  personal  freedom  and  gender
equality, a perspective that deviates from traditional views
on marriage and fidelity. This legal shift not only aligns
with contemporary human rights principles but also reflects
the  evolving  societal  norms  where  personal  freedoms  are
gaining prominence over age-old patriarchal structures.

In the future, this landmark decision may serve as a precedent
for further legal reformation. It offers an opportunity to
revisit  other  archaic  laws  that  still  underpin  gender
discrimination and infringe on personal liberties. As societal
attitudes become more progressive, it is plausible that we may
observe a trend where personal autonomy and consent in marital
relationships are prioritized, subsequently influencing legal
frameworks governing such affairs.

The discussion about consensual extramarital affairs, brought
to  the  forefront  by  this  legal  change,  propels  crucial
conversations regarding the fabric of marital fidelity and
trust. As the legal system adapts, there may be a burgeoning
need to delineate the rights and obligations of individuals
within such consensual boundaries clearly. This could, for
instance, involve defining the nuances of mutual consent in
the  context  of  extramarital  relationships  and  safeguarding



against potential misuse.

Furthermore, there remains a potential for legal clarification
in related areas, such as the implications of extramarital
affairs on divorce proceedings, alimony, and custody battles.
The  judiciary’s  progressive  stance  challenges  lawmakers  to
design  legislation  that  truly  embodies  the  principles  of
equality and personal liberty. Additionally, public discourse
and societal attitudes towards marriage and fidelity might see
a gradual shift towards more open and honest communication,
mirroring changes in legal perceptions.


